JUL 2 9 1970 


COLUMBUS PUBLIC LIBRARY 
REFERENCE 


Recent Decisions of the Comptroller General 


The Growth of the Federal Tort Claims Act 151 
Major Ernest B. Wright, USMCR (Ret.) 


Comment: Is There a Common-Law of Footnote 5§2 157 
Lieutenant (junior grade) Eugene R. Fidell, USCGR 


Maritime Claims and the NATO Status of Forces Agreement 163 
Lieutenant Commander Warren A. Schneider, JAGC, USN 


NAVEXOS P-523 


THE OFFICE OF THE JUDGE ADVOCATE GENERAL OF THE NAVY 
WASHINGTON - D.C. 20370 
VOL. XXIV, No. 5 MAY-JUNE 1970 





The JAG JOURNAL is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG JOURNAL is to 
acquaint naval personnel with matters related to the 
law and to bring to notice recent developments in this 
field. 

The JAG JOURNAL publishes material which it con- 
siders will assist in achieving this objective, but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy, or the Judge Advocate General, or any other 
Agency or Department of Government. 

Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 
should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested, but re- 
sponsibility for safe return cannot be assumed. No 


RECENT DECISIONS OF THE COMPTROLLER GENERAL 
Digested by the Finance Branch, Office of the Judge Advocate General 


PAY AND ALLOWANCES—Per diem allowances for member of 
Reserve component ordered to active training duty; Reservist per- 
forming active duty for training ‘‘away from home” is entitled to 
per diem if Government messing and quarters are not available. 


@ The Assistant Secretary of the Navy requested a de- 
cision concerning per diem allowances authorized by 
Public Law 90-169 for members of Reserve components 
ordered to active duty for training. Basically, the Comp- 
troller General noted that, as indicated by the legisla- 
tive history behind clause (4) of 37 U.S.C. 404(a), a 
per diem shall be paid to Reservists on duty “away 
from their homes” for short periods when they are not 
furnished quarters and messing facilities. Accordingly, 
on the basis of 37 U.S.C. 404(a), per diem allowances 
may not properly be authorized for payment to Reserv- 
ists who commute daily from their homes to their duty 
stations. According to legal precedent, expenses incur- 
red in the same city or area are “commuting expenses” 
and are not, therefore, in any event, considered as in- 
curred while “away from home.” However, per diem may 
be authorized for those who do not commute for a short 
period of training duty. The training duty is considered 
to be away from home even if inactive duty training and 
active training duty are performed at the same location. 
Generally, therefore, irrespective of any other factor, 
when an “absence from home” for a period of less than 
20 weeks duration subjects the Reservist while on active 
duty for training to expenses for quarters and subsist- 
ence, the member is entitled to a per diem allowance if 
Government quarters and messing are in fact unavail- 
able. (Comp. Gen. Decision B-152420 of February 7, 
1969.) 
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CHECKAGE OF PAY OR SETOFF—Deductions from military active 
duty or retired pay may not be made for the purpose of satisfying 
indebtedness to the Veterans Administration, except in the 
event of a member's consent or where a court of competent juris- 
diction has determined the serviceman’s liability. 


@ The Assistant Secretary of Defense (Comptroller) 
requested a decision from the Comptroller General as 
to whether the military departments may deduct monies 
from the pay of active duty and retired military per- 
sonnel, without their consent, in order to satisfy their 
indebtedness to the Veterans’ Administration arising 
from home mortgage defaults. In this regard, the Comp- 
troller noted that in the absence of specific statutory 
authority, the general rule is that the current pay, 
including retired pay, of a member of the armed services 
may not be withheld without his consent to liquidate 
general debts due the United States (42 Comp. Gen. 83 
(1962) ). The Comptroller General further asserted that 
38 U.S.C. 1826(b) clearly and unambiguously prohibits 
the military departments from involuntarily deducting 
monies from the pay of active duty or retired military 
personnel in liquidation of their indebtedness to the 
Veterans’ Administration arising under chapter 37 of 
title 38, United States Code, by virtue of defaults on 
home mortgages guaranteed by the Veterans’ Admin- 
istration. The only exception to this circumstance is 
where the member consents to such collections or where 
a court of competent jurisdiction has determined the 
serviceman’s liability. (Comp. Gen. Decision B-167880 
of January 28, 1970.) 

















THE GROWTH OF THE FEDERAL TORT 
CLAIMS ACT 


MAJOR ERNEST B. WRIGHT, USMCR (RET.)* 


Prior to 1946 the doctrine of “sovereign immunity” dominated 
attempts at recovery by private citizens from the Government for the 
torts of Government employees acting within the scope of their employ- 
ment. Major Wright develops the various legislative encroachments on 
“sovereign immunity” and analyzes significant court decisions subse- 
quent to the passage of the Federal Tort Claims Act in 1946. He 
concludes that although there appears to be a trend toward liberalized 
recovery in tort claims against the Government, the concept of “sov- 
ereign immunity” is still a basic premise in interpreting the Federal 


Tort Claims Act. 


INTRODUCTION 


UR LAWS ARE always changing to serve 
and to guide an ever-changing society in an 
orderly fashion. Nowhere is this adaptation of 
the law to accommodate new and greater de- 
mands of society more evident than in the Fed- 
eral Tort Claims Act, hereafter referred to as 
the F.T.C.A. Constituting Title IV of the Legis- 
lative Reorganization Act of 1946, the F.T.C.A. 
was a part of the post-World War II legislative 
reforms. 

Prior to 1946 a bill for private relief consti- 
tuted the principal means of reimbursement to 
an individual who was injured by an agent of 
the Government acting in the scope of Federal 
employment. Private relief bills were so numer- 
ous that they exceeded the capacity of congres- 
sional committees to examine and dispose of 
them expeditiously. The war years from 1941 
to 1946 with the phenomenal growth of Govern- 
ment activity and the corresponding increase 
of tort incidents by Government employees 
against private citizens showed clearly the 





*Major Wright is currently serving as an attorney-advisor in the 
Operational Claims Branch, Litigation and Claims Division, Office 
of the Judge Advocate General. He holds a B.A. Degree from 
Louisiana Polytechnic Institute and the LL.B. Degree from the 
University of Arkansas School of Law. He is admitted to practice 
before the Arkansas Supreme Court, the U.S. District Court (E.D. 
of Arkansas), the U.S. Court of Military Appeals, and the U.S. 
Supreme Court. 

1, 28 U.S.C. 1346, 2671-80 (1964). 


151 


necessity to permit suits in tort against the 
United States in order to remove this burden 
from congressional committees. 

Readers are invited to trace the development 
of the F.T.C.A. and its enlarging relinquish- 
ment of sovereign immunity. This invitation is 
extended to all military officers in recognition 
that the nonlawyer is called upon to conduct the 
“grassroots” claims investigations pursuant to 
the pertinent claims regulations ? with the same 
proficiency as though he were a military lawyer. 
The significance of the nonlawyer’s role is for- 
midable since F.T.C.A. procedures depend in the 
first instance upon a complete and accurate dis- 
covery of pertinent facts. 

TRANSITION WROUGHT BY STATUTE 
A. Acts antecedent the F.T.C.A. 

Several acts of Congress preceding the 
F.T.C.A. granted limited right for individuals 
to sue the United States. The Court of Claims 
Act * (1855) gave the Court of Claims jurisdic- 
tion to hear and determine all claims founded 
upon any law of Congress, or regulation of the 
executive branch, or on any contract with the 
United States. This act never extended to cases 





2. JAG Manual Ch. XX; JAG Inst. 5800.7; Air Force Claims Manual, 
AFM 112-1 (1969); Army Claims Manual, AR 27-20 (1969). 

3. Act of February 24, 1855, of 32nd Congress; 10 Stat. 612, 28 U.S.C. 
1491 (1964). 
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sounding in tort. The Tucker Act * (1887) like- 
wise permitted suit in the Court of Claims for 
claims founded upon the Constitution of the 
United States or on any law of Congress, regu- 
lations of the executive branch or on contract; 
but it specifically excluded cases sounding in 
tort. An Act to Provide Protection for Owners 


of Patents® (1910) granted individuals the 
right to sue the United States for infringement 
of patents. The Federal Employees’ Compensa- 
tion Act * (1916) provided compensation to Fed- 
eral employees injured while in the performance 
of their duties. The Suits in Admiralty Act‘ 
(March 9, 1920) permitted a libel in personam 
against the United States in admiralty cases 
where, if the United States’ vessel were pri- 
vately owned or operated, a proceeding in ad- 
miralty could be maintained. The Public Vessels 
Act * (March 3, 1925) granted authority to sue 
the United States in admiralty for damages 
caused by a public vessel and for compensation 
for towage and salvage services, including con- 
tract salvage, rendered to a public vessel of the 
United States. 


B. The original F.T.C.A. (1946). 


The Legislative Reform Act, of which the 
F.T.C.A. was an important part, was carried 
into being on a tide of governmental reforms 
that followed World War II. The reasons for 
the initial passage of the F.T.C.A. most fre- 
quently recalled are: (1) to permit the private 
litigant a just means to satisfy his legal claims 
for injury or damage suffered at the hands of a 
United States employee acting in the scope of 
employment; (2) to relieve Congress of the bur- 
den imposed by multitudinous bills for private 
relief arising from tort claims; (3) to provide 
a judicial forum in which to discover and test 
the facts in the same manner as for private law 
suits sounding in tort; and (4) to expedite pay- 
ment of just claims. 

The keynote change wrought by the F.T.C.A. 
in 1946 was that it opened the door to tort suits 
against the Federal Government on a broad 
front not previously known. The basic waiver 
of sovereign immunity against tort suits is set 


4. Act of March 3, 1887, of 49th Congress; 24 Stat. 505, 28 U.S.C. 
1346(a)(2) (1964). 

5. Pub. L. No. 61-305 of June 25, 1910, 36 Stat. 851, 28 U.S.C. 1498 
(1964). 

6. Pub. L. No. 64-267 of September 7, 1916, 39 Stat. 742, 5 U.S.C. 
8101-8150 (1964). 

7. Pub. L. No. 66-156 of March 9, 1920, 41 Stat. 525, 46 U.S.C. 741- 
52 (1964). 

8. Pub. L. No. 68-546 of March 3, 1925, 43 Stat. 1112, 46 U.S.C. 
781-90 (1964). 
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forth in 28 U.S. Code section 1346 (2) (b) which 
reads in pertinent part: 


(b) Subject to the provisions of Chapter 171 of this 
title, the district courts, . . . shall have exclusive 
jurisdiction of civil action on claims against the 
United States, for money damages, accruing on and 
after January 1, 1945, for injury or loss of property, 
or personal injury or death caused by the negligence 
or wrongful act or omission of any employee of the 
Government while acting within the scope of his of- 
fice or employment, under circumstances where the 
United States, if a private person, would be liable to 
the claimant in accordance with the law of the place 
where the act or omission occurred .... 


Additionally, procedural portions of the 
F.T.C.A. are codified in 28 U.S. Code 2671-2680. 
Section 2672 provided for administrative ad- 
justment of minor claims in words that paral- 
leled those found in section 1346 (2) (b). Origi- 
nally, section 2672 read in principal part: 
The head of each federal agency, or his designee for 
the purpose, acting on behalf of the United States, 
may consider, ascertain, adjust, determine and settle 
any claims for money damages of $1,000 or less against 
the United States accruing on and after January 1, 
1945, for injury or loss of property or personal injury 
or death caused by the negligent or wrongful act or 
omission of any employee of the government while 
acting within the scope of his office or employment, 
under circumstances where the United States, if a pri- 
vate person, would be liable to the claimant in accord- 
ance with the law of the place where the act or omis- 
sion occurred. 
Subject to the provisions of this title relating to civil 
actions on tort claims against the United States, any 
such award or determination shall be final and conclu- 
sive on all officers of the government, except when 
procured by means of fraud. 
Any award made pursuant to this section, and any 
award, compromise, or settlement made by the At- 
torney General pursuant to section 2677 of this title, 
shall be paid by the head of the federal agency con- 
cerned out of such agency’s appropriations therefor, 
which appropriations are hereby authorized... . 
Opponents of the F.T.C.A. argued that the 
act would bring a deluge of litigation beyond the 
capacity of the courts (a position which proved 
to have some merit). An argument of more 
significance in 1946 was historic in nature. To 
permit tort suits against the United States was 
to relinquish sovereign immunity in a manner 
contrary to common law and contrary to most 
state laws. The restraining influences from early 
opponents of the F.T.C.A. can be observed in the 
conservative limits of waiver granted in the 
original act. 
The original act provided that (1) the Fed- 
eral agency could administratively consider and 














settle a claim not to exceed $1,000; (2) suit was 
required to be filed within one year after the 
cause of action accrued; (3) attorneys’ fees 
could not exceed 10 percent of an administrative 
settlement or 20 percent of settlement after suit 
was filed; (4) annual reports to Congress were 
required naming each claimant, the amount 
claimed and the amount paid; and (5) all settle- 
ments must be approved by the Federal district 
cuurt where suit was filed. 


C. 


Amendments to the F.T.C.A. 


Since enactment of the F.T.C.A. in 1946 sev- 


eral procedural amendments have worked to 
increase the breadth of its application and to 
encourage litigants to seek its remedies. In 1949 
the statute of limitations of Federal tort claims 
was increased from one year to two years.” The 
purpose of the amendment was to make the 
F.T.C.A. more nearly conform to the statute of 
limitations in state courts for like cases.'’ The 


act of September 23, 


1950, eliminated the re- 


quirement for a specific congressional authoriza- 
tion for payment of tort claims in appropriate 
acts.'' The act of September 8, 1959, increased 
from $1,000 to $2,500 the amount which could be 
paid administratively under the F.T.C.A."* The 
act of November 8, 1965, repealed the require- 
ment that the Federal agencies must report an- 
nually to Congress all claims paid, stating the 
name of the claimant, the amount claimed, the 
amount paid, and a description of the facts." 


The most far-reaching amendment of all grew 


from the 1966 revision of procedures for the 
administrative adjustment of claims, 28 U.S.C. 
2674-2679.'' The act of July 18, 1966, which be- 


came effective on January 18, 1967: 


(1) ex- 


panded the definition of “Federal Agency” to 
include military departments; (2) removed the 
$2,500 limit on the administrative settlement of 
claims;' (3) required that an administrative 
claim be submitted to the appropriate Federal 
agency for its consideration before suit could be 
filed; (4) increased maximum allowable attor- 


10. 
Il. 


13. 
14, 
- The 1966 amendment to the F.T.C.A. required that an award, 


- Pub. L. No. 81-55 of April 25, 1949, 63 Stat. 62, 28 U.S.C. 1346, 


2401, 2672 (1964). 

1949 U.S.C. Cong. Service 1226-29. 

Pub. L. No. 81-830 of September 23, 1950, 64 Stat. 985 at 987, 28 
U.S.C. 2672 (1964), 1950 U.S.C. Cong. Service at 3878, sec. 9. 


. Pub. L. No. 86-238 of September 8, 1959, 73 Stat. 471, 28 U.S.C. 


2672 (1964). 
Pub. L. No. 89-348 of November 8, 1965, 79 Stat. 1310. 
Pub. L. No. 89-506 of July 18, 1966, 80 Stat. 306-08. 


compromise or settlement in excess of $25,000 shall be effected 
only with the prior written approval of the Attorney General or 
his designee, a safeguard which has incurred insignificant delay 
in the few cases to which it is applicable. 
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neys’ fees; (5) made the F.T.C.A. the exclusive 
remedy for injury or death alleged to have been 
suffered due to negligent medical treatment 
given in or for the Department of Medicine and 
Surgery (e.g., Veterans’ Administration hospi- 
tals) ;'° and (6) removed the requirement that 
the Federal court must approve all settlements 
of F.T.C.A. lawsuits. 

The consequence of this amendment has been 
to afford administrative settlement for a major- 
ity of F.T.C.A. cases which, prior to the 
amendment, of necessity would have resulted in 
lawsuit. Thus, since January 18, 1967, the mili- 
tary services are administratively adjusting 
F.T.C.A. claims of both small and great propor- 
tions. The singular limitation upon administra- 
tive settlement is that the Attorney General 
must approve in writing a settlement which 
exceeds $25,000. The Department of Justice has 
experienced a decreased number of F.T.C.A. 
lawsuits proportionate to the increased activity 
of the Federal agencies in administratively set- 
tling serious incidents of death, injury and 
property damage. The congressional committee 
noted that F.T.C.A. tort suits were increasing, 
at the time of the hearings in 1965, at a rate of 
about 2,000 per year. Congress’ threefold pur- 
pose for the 1966 amendment is summarized as 
follows: '* (1) to provide for more fair and 
equitable treatment of private individual claim- 
ants when they deal with the Government; (2) 
to ease the Federal court congestion; and (3) to 
reduce the delay of F.T.C.A. claims and the 
number of stale claims. The 1966 amendment 
has proved effective to accomplish these pur- 
poses. Compare these three purposes for the 
amendment with those enumerated for the 
original F.T.C.A. and it will appear that the 
congestion of private relief bills in 1946 had 
become a congestion of Federal district court 
calendars in 1966. 

A lesser facet of the 1966 amendment in- 
creased maximum attorneys’ fees from 10 per- 
cent to 20 percent of the amount recovered for 
claims settled administratively and it increased 
attorneys’ fees from 20 percent to 25 percent 
for claims on which suit is filed.'* This brings 
the attorney’s compensation under the F.T.C.A. 
in line with legal fees for like cases in state 


16. Pub. L. No. 89-506 at sec. 5(b) makes the F.T.C.A. the only 
remedy for claimants alleged to have been injured by receiving 
negligent medical care and treatment given in or for the Depart- 
ment of Medicine and Surgery. This matter is made an amend- 
ment to 38 U.S.C. 4116 (1964); but it does not yet appear as an 
amendment to the exclusiveness of remedy named in 28 U.S.C. 
2679 (1964), as does the “Government Drivers Law” [28 U.S.C. 
2679(b) (1964) ]. 

17. 1966 U.S.C. Cong. & Adm. News at 2515. 

18. 28 U.S.C. 2878 (1964). 
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courts. It is correspondingly easier to obtain a 
legal counsel who is willing to undertake a 
F.T.C.A. case. 

Of significant consequence to the military 
officer and to claims investigation’s procedures 
was that provision of the amendment which 
required that a claimant must seek an admin- 
istrative settlement from the appropriate Fed- 
eral agency before he is permitted to sue in Fed- 
eral district court. As the result, the Federal 
agencies are placed on notice of a claim early 
enough that a timely investigation can be con- 
ducted while the facts are fresh in the minds 
of witnesses. Investigations are more thorough 
in the military departments since the adminis- 
trative adjustment of the tort claims is the 
immediate responsibility of the military 
commander.'® 


TRANSITIONS WROUGHT BY COURT DECISIONS 


The Supreme Court decisions concerning the 
F.T.C.A. speak for themselves to show the 
Court’s acceptance of the congressional intent. 
An early case under the F.T.C.A. confirmed 
the right of a military serviceman to sue the 
United States for tort, Brooks v. United States, 
337 U.S. 49 (1949). An automobile in which 
two servicemen were riding while on liberty 
was struck at a public highway intersection by 
an Army truck. One of the servicemen, Arthur 
Brooks, was killed and his brother, Welker 
Brooks, was injured. Also injured was the 
father, James Brooks, not a serviceman, who 
recovered judgment in his own right. The Gov- 
ernment’s attorney argued that the laws which 
give servicemen compensation for death or in- 
jury preempted the field and made the F.T.C.A. 
inapplicable to members of the Armed Forces. 
The Court held that members of the Armed 
Forces can recover under F.T.C.A. for injuries 
which are not incident to their service. It fur- 
ther held that the amount payable under serv- 
icemen’s benefit laws in consequence of injury 
or death should be deducted or taken into con- 
sideration when determining the amount of 
judgment under the F.T.C.A. 

Soon after the Brooks case came United 
States v. Feres, 340 U.S. 135 (1950) which par- 
tially closed the door that Brooks had opened 
to the serviceman litigant. The Feres case and 





19. Prior to 1946 the Department of Justice was usually the first to 
learn of a tort claim when suit was filed. This was particularly 
true of every claim for injuries which exceeded the $2,500 limit 
for administrative settlement by the appropriate Federal agency. 
Many suits were filed in the last few days before the two year 
statute of limitations expired, and no investigative reports were 
available then upon which to base a defense. January 18, 1969 
marked the end of the two year limitation for filing suit on old 
claims without first submitting an administrative claim. 
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two like cases, Jefferson v. United States and 
United States v. Griggs, came before the Su- 
preme Court on writ of certiorari to be argued 
and decided together. Feres, a serviceman, died 
of injuries suffered in a fire at an Army bar- 
racks in which he was quartered while on active 
duty. Jefferson claimed injury while on active 
duty for a medical operation performed by an 
Army surgeon. Similarly, the estate of Griggs 
sued under the F.T.C.A. for Griggs’ death which 
is alleged to have resulted from negligent medi- 
cal treatment by Army surgeons while Griggs 
was on active duty. A unanimous court held for 
the United States in all three cases taking the 
position that the F.T.C.A. does not extend its 
remedy to members of the Armed Forces for 
injuries which arise out of or are in the course 
of activity incident to service. 

The Court noted, concerning congressional in- 
tent, that 18 tort claim bills were introduced in 
Congress between 1925 and 1935. All but two 
expressly denied recovery to members of the 
Armed Forces, whereas the present F.T.C.A. 
makes no such exception. However, the Court 
could discover no example of “a private indi- 
vidual under like circumstances . . .” similar to 
the relation existing between the United States 
and a military serviceman injured while inci- 
dent to his military service. The relation between 
the Government and members of its Armed 
Forces is “distinctively federal in character.” 

Turning away from the military cases, we 
find in Dalehite v. United States, 346 U.S. 15 
(1953), another example that appears to limit 
F.T.C.A. applicability for the same reason as in 
Feres. Dalehite died as the result of the explo- 
sion and fire of fertilizer at Texas City, Texas, 
on April 16, 1947. Dalehite’s heirs sued under the 
F.T.C.A. alleging in one part that the Coast 
Guard was negligent in failing to prevent the 
fire. In a four to three decision, the Supreme 
Court held in pertinent part that the F.T.C.A. 
did not create new causes of action where none 
existed before. The F.T.C.A. did not change the 
normal rule that an alleged failure or careless- 
ness of public firemen does not create private 
actionable rights. The Feres decision was cited 
in support of this holding. 

Rayonier, Inc. v. United States, 325 U.S. 315 
(1957), casts doubt as to the present applica- 
bility of the Dalehite case. The Rayonier decision 
permitted F.T.C.A. recovery for fire damage 
resulting from the negligence of firemen serving 
with the United States Forest Service. Unlike 
the Dalehite and Feres cases, the majority of 
the Supreme Court in Rayonier postulated that 
the State of Washington could impose liability 





on private persons or corporations under sim- 
ilar circumstances of firefighting. Therefore, the 
F.T.C.A. applied. Justice Black, writing for the 
Court majority, remarked, “It may be that it 
is ‘novel and unprecedented’ to hold the United 
States accountable for the negligence of its fire- 
fighters, but the very purpose of the Tort Claims 
Act was to waive the Government’s traditional 
all-encompassing immunity from tort action and 
to establish novel and unprecedented govern- 
mental liability. . . .” * The dissenting opinion 
of Justices Reed and Clark emphasizes that pri- 
vate firefighters, like private military forces, 
were hardly known. Congress could not have 
intended tort liability under the F.T.C.A. for 
a Government activity for which there was no 
private counterpart. The dissenting opinion 
cites Feres. 

The case of United States v. Muniz and Win- 
ston, 374 U.S. 150 (1963), reveals that Federal 
prisoners may sue under the F.T.C.A. for in- 
juries suffered during confinement. The Muniz 
decision is for the Federal prisoner what the 
Brooks decision was for the military serviceman. 
Prior to 1963 it was generally held that a pris- 
oner could not sue in tort for injuries sustained 
while in confinement. Muniz brought F.T.C.A. 
suit for injury suffered at the hands of 12 other 
prison inmates who beat him with chairs and 
sticks. It was alleged that prison guards should 
have intervened to stop the altercation and that 
there should have been enough guards to pre- 
vent the assault. Winston sued under the 
F.T.C.A. alleging that the prison doctors neg- 
ligently failed to diagnose a brain tumor which 
eventually resulted in total blindness. 

Chief Justice Warren delivered the opinion 
of the court holding that Muniz and Winston had 
a right to seek the remedies of the F.T.C.A. and 
that right to sue did not depend upon the state 
law where the incident occurred. The opinion 
spent considerable effort to distinguish and to 
preserve the teaching of the Feres case. It was 
reasoned that Congress was aware of Federal 
prisoners’ claims when the F.T.C.A. was passed 
because a large proportion of the bills for pri- 
vate relief emanated from Federal prisoners. In 
contrast, very few private relief bills emanated 
from injuries incurred incident to military serv- 
ice. Six of 31 unsuccessful F.T.C.A. bills con- 
cerning general waiver of tort claim immunity 
between 1925 and 1946 barred prisoners from 





20. In his article, An Analysis of the Evolution of the Supreme 
Court’s Concept of the Federal Tort Claims Act, 26 Fed. B. J. No. 
1 (1966), Lawrence R. Caruso argued persuasively that the change 
between the Feres (1949) and Dalehite (1953) decisions and that 
found in Rayonier (1957) was a significant turnabout attributable 
to the change in Supreme Court membership. 


suing on injury or death claims. Thus, it was 
concluded, Congress deliberately intended pris- 
oners’ claims to be included in the F.T.C.A. in 
the absence of an express exclusion. 

Finally, the House Committee on the Judi- 
ciary made explicit reference to laws of four 
states which prior to 1946 had relaxed the rule 
of sovereign immunity. Of these four, New York 
permitted prisoners to recover for injuries sus- 
tained in prison. Accordingly, the Muniz court 
found a like situation in the intent of the 1946 
Congress when they passed the F.T.C.A. 

The Supreme Court in Muniz spoke of the 
Feres doctrine in part as follows: 


The Court held, in Feres v. United States, that a 
soldier could not sue under the Federal Tort Claims 
Act for injuries which “arise out of or are in the 
course of activity incident to service.” 340 U.S., at 146. 
Among the principal reasons articulated for doing so 
were: (1) the absence of an analogous or parallel 
liability, on the part of either an individual or a State; 
no individual has power to mobilize a militia, no State 
had been held liable to its militiamen; (2) the presence 
of a comprehensive compensation system for service 
personnel; (3) the dearth of private bills from the 
military; (4) the distinctly federal relationship of 
the soldier to his superiors and the Government, which 
should not be disturbed by state laws; and (5) the 
variations in state law to which soldiers would be sub- 
jected, involuntarily, since they have no choice in 
where they go. Although we find no occasion to ques- 
tion Feres, so far as military claims are concerned, the 
reasons for that decision are not compelling here. (374 
U.S. at 159.) 


The Muniz decision continues for several pages 
defining and distinguishing between the Federal 
prisoners’ right to sue and the servicemen’s 
limitation prohibiting suit (Feres). Some of the 
distinctions presented are too subtle to be per- 
suasive. However, the concluding distinction is 
strong by reason of having been repeated 
frequently : 


In the last analysis, Feres seems best explained by 
the “peculiar and special relationship of the soldier 
to his superiors, the effects of the maintenance of such 
suits on discipline, and the extreme results that might 
obtain if suits under the Tort Claims Act were allowed 
for negligent orders given or negligent acts committed 
in the course of military duty. . . .” United States v. 
Brown, 348 U.S. 110, 112. 99 L ed 139, 148, 75 Ct 141 
(374 U.S. at 162.) 


The sovereign crown of immunity from tort 
suit still lives for the military serviceman in the 
Feres doctrine.** 





21. Small v. United States, 219 F. Supp. 659 (1963); Coletta v. 
United States, 300 F. Supp. 19 (1969). 
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VESTIGES OF SOVEREIGN IMMUNITY REMAIN 


Exceptions Named in 28 U.S.C. 2680. 


Sovereign immunity from lawsuit maintains 
its prominent place in our Federal laws. The 
length and complexity of judicial decisions and 
discourse concerning waiver of sovereign immu- 
nity under the F.T.C.A. often obscures the 
vestiges of sovereign immunity retained. The 
broad exceptions expressly included in the 
F.T.C.A. itself are enumerated in 28 U.S.C. 2680 
as follows: 

The provisions of this chapter and section 1346(b) 

of this title shall not apply to — 

(a) Any claim based upon an act or omission 
of an employee of the Government, exercising due 
care, in the execution of a statute or regulation, 
whether or not such statute or regulation be valid, 
or based upon the exercise or performance or the 
failure to exercise or perform a discretionary func- 
tion or duty on the part of a federal agency or an 
employee of the Government, whether or not the 
discretion involved be abused. 

(b) Any claim arising out of the loss, miscar- 
riage, or negligent transmission of letters or postal 
matter. 

(c) Any claim arising in respect of the assess- 
ment or collection of any tax or customs duty, or 
the detention of any goods or merchandise by an 
officer of customs or excise or any other law enforce- 
ment officer. 

(d) Any claim for which a remedy is provided 
by sections 741-752, 781-790 of Title 46, relating to 
claims or suits in admiralty against the United 
States. 

(e) Any claim arising out of an act or omission 
of any employee of the Government in administer- 
ing the provisions of sections 1-31 of Title 50, 
Appendix. [Trading With the Enemy Act.] 

(f) Any claim for damages caused by the im- 
position or establishment of a quarantine by the 
United States. 

(zg) Repealed. Sept. 26, 1950, c. 1049, $13(5), 
64 Stat. 1043. [Same subject as (m) below. ] 

(h) Any claim arising out of assault, battery, 
false imprisonment, false arrest, malicious prose- 
cution, abuse of process, libel, slander, misrepre- 
sentation, deceit, or interference with contract 
rights. 

(i) Any claim for damages caused by the fiscal 
operations of the Treasury or by the regulation of 
the monetary system. 

(j) Any claim arising out of the combatant ac- 
tivities of the military or naval forces, or the Coast 
Guard, during time of war. 

(k) Any claim arising in a foreign country. 

(1) Any claim arising from the activities of the 
Tennessee Valley Authority. 

(m) Any claim arising from the activities of the 
Panama Canal Company. 

(n) Any claim arising from the activities of a 
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Federal land bank, a Federal intermediate credit 
bank, or a bank for cooperatives. ... 


The importance and interpretations of these 
statutory exceptions are too large a subject for 
inclusion in this discourse. The inclusiveness of 
the exceptions listed tells its own story that 
sovereign immunity from tort suits is still a 
basic and vital part of Federal law. 

EXCLUSIVE REMEDY OF CERTAIN OTHER FED- 

ERAL BENEFITS AVOIDS WAIVER OF SOVEREIGN 

IMMUNITY UNDER THE F.T.C.A. 


Some tort situations give rise to an exclusive 
remedy of a Federal statute other than the 
F.T.C.A. Thus waiver of sovereign immunity is 
avoided as for example under the Federal Work- 
men’s Compensation Act ** which reads in part: 

The United States shall pay compensation as specified 

by this subchapter for the disability or death of an 

[Federal] employee resulting from personal injury 

sustained while in the performance of his duty... . 
5 U.S. Code, section 8116(c) declares that the 
Federal Employees’ Compensation Act is an ex- 
clusive remedy. Similarly, the Longshoremen’s 
and Harbor Worker’s Act ** constitutes the ex- 
clusive remedy for post exchange civilian em- 
ployees and military club civilian employees who 
are injured while in the performance of duty.*' 

Examples of other statutes which grant an ex- 
clusive remedy avoiding F.T.C.A. suits are the 
Tucker Act *° for claims of constitutional rights 
and the Suits in Admiralty Act.*° The Tennessee 
Valley Authority,?* the Panama Canal Com- 
pany,*> and the Federal Land Bank" were 
established as separate Federal agencies whose 
conduct and operations are expressly excluded 
from the F.T.C.A. for the torts committed by 
their employees. Congress has repeatedly shown 
a disposition to allow only a single judicial 
remedy against the United States for incidents 
that are generally characterized as torts. Often 
the statutory remedy provided precludes re- 
course to the F.T.C.A. 


(Continued on page 162) 


22. 5 U.S.C. 8102. 

23. 33 U.S.C. 901-50; 5 U.S.C. 8171. 

24. Note that nonappropriated fund activities such as post exchanges, 
officers’ messes, and noncommissioned officers’ messes and clubs 
are governmental agencies within the F.T.C.A.’s definition of 
“Federal Agency.” United States v. Holcombe, 277 F. 2d 143 (4th 
Cir. 1960). 

25. 28 U.S.C. 1346(a) (2) (1964). 

26. 28 U.S.C. 2680(d) (1964). 

27. 28 U.S.C. 2680(1) (1964). 

28. 28 U.S.C. 2680(m) (1964). 

29. 28 U.S.C. 2680(n) (1964). 





COMMENT: IS THERE A COMMON-LAW 
OF FOOTNOTE FIVE? 


LIEUTENANT (JUNIOR GRADE) EUGENE R. FIDELL, USCGR* 


Footnote 5 to Article 92 order violations literally applies to conduct 
which constitutes another specific offense under the Code for which a 
lesser punishment is provided in the Table of Maximum Punishments, 
limiting the imposable punishment to that enumerated in the Table. 
Lieutenant (junior grade) Fidell poses the question as to whether the 
“policy” of Footnote 5 also applies to offenses which may be punishable 
under the Code but are not included in the Table of Maximum Punish- 
ments, reaching the conclusion that such a common-law Footnote 5 does 


exist. 


Yossarian was moved very deeply by the absolute 

simplicity of this clause of Catch-22 and let out a 

respectful whistle. 

“That’s some catch, that Catch-22,” he observed. 
“It’s the best there is,” Doc Daneeka agreed. 
Yossarian saw it clearly in all its spinning reason- 
ableness. 
Joseph Heller 

Case 1. An Army regulation prohibits the 
possession and sale of amphetamines. PFC 
WATSON twice violates the general order, is 
convicted by general court-martial, and is sen- 
tenced to four years confinement at hard labor 
for the two violations of Article 92 of the UCMJ. 
The maximum punishment also includes a dis- 
honorable discharge. Had his misconduct been 
charged under Article 134, as it might have 
been, the maximum confinement would have 
been only one year per offense. 

Case 2. The Commandant of the First Naval 
District has issued an instruction prohibiting 
personnel under the age of 21 who are under his 
command from purchasing liquor in violation of 
state laws. Shall a violation of this instruction 
in Rhode Island lead to a dishonorable discharge 
and two years’ confinement, or shall it lead to 
the imposition by the Navy of the $50.00 fine 
envisioned by the State, or the $25.00 fine set 
“Lieutenant (ie) Fidell is currently Assistant District Legal Officer, 
First Coast Guard District. He received his Bachelor of Arts degree 
from Queens College in 1965, and his Bachelor of Laws degree from 
Harvard Law School in 1968. He is a member of the Bar of the 
State of New York. Opinions and assertions contained in this Com- 
ment are those of the author alone, and are not to be construed as 
official or reflecting the views of the Coast Guard. 


1. See United States v. Watson, No. 419298 (ABR 17 Feb. 1969), 
at 8, digested in 69-9 JALS. 
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for analogous crimes in the District of Columbia 
Code? * 

Case 3. An Air Force general order prohibits 
personnel from wearing the uniform “under cir- 
cumstances which would bring discredit upon 
the Armed Forces.” Airman TOOMEY violates 
the order by participating, in uniform, in an off- 
base demonstration against the Selective Service 
System and the war in Vietnam. Assuming his 
conduct would have been punishable under 
Article 134, will a prosecution couched in terms 
of Article 92 lead to the higher punishment for 
disobedience? ® 

Case 4. A military judge orders a person in 


2. Commandant, Ist Naval Dist. Inst. 1620.1B (11 June 1964); see 
R.I. Gen. L. $ 3-8-6 (Supp. 1968); D.C. Code § 25-130 (1967). 
“Where applicable, State punishment is authorized,’’ United 
States v. Turner, 18 USCMA 55, 60, 39 CMR 55, 60 (1968), but 
only in the context of the Federal Assimilative Crimes Act, 18 
U.S.C. $13 (1964). Readers who have attended the U.S. Naval 
Justice School lawyer course will recognize the cited instruction 
as the one which figured in United States v. Young, one of the 
moot general courts-martial. 

For another illustration of a general order which restates legal 
duties, see Commander, 3d Coast Guard Dist. Inst. 5840.2 (6 Jan. 
1970). The action paragraph of this instruction, which is accom- 
panied by a variety of explanatory enclosures, states only: “Each 
person shall enforce and obey all customs and tax laws, and the 
requirements of this general regulation.” 

3. See United States v. Toomey, 39 CMR 969 (AFBR 1968). Although 
the Air Force Board of Review denied that the conduct fell under 
any of the listed Article 134 uniform or disorder offenses, the 
opinion arguably left open the possibility that the acts would 
have been chargeable as an unlisted Article 134 offense without 
the order, id. at 974-75, which presumably would have entailed 
a lesser penalty than Article 92 involves. Cf. 32 CFR § 53.2(a) (4), 
35 Fed. Reg. 1236 (30 Jan. 1970). 
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his courtroom to desist from obstreperous con- 
duct. Courtroom disorders amounting to con- 
tempt may be charged under Article 134.‘ Is the 
person who disobeys under these circumstances 
punishable under Article 92(2), or is the maxi- 
mum penalty the thirty days confinement at 
hard labor and $100.00 fine provided by Article 
48? May a contempt be turned into a disobedi- 
ence by the issuance of an order? 

Under the Manual for Courts-Martial, 1969, 
(Revised Edition), the conclusion may be 
reached that in each of these hypothetical sit- 
uations the higher penalty established for vio- 
lations of an Article 92 order would apply. This 
result would follow from a literal application of 
Footnote 5 to the Table of Maximum Punish- 
ments, which provides that the punishment for 
violation of general or “other” lawful orders 
shall not apply: 

(1) If in the absence of the order or regulation which 
was violated or not obeyed the accused would on 
the same facts be subject to conviction for an- 
other specific offense for which a lesser punish- 
ment is prescribed in this table. 

If the violation or failure to obey is a breach 
of restraint imposed as a result of an order. 


(2) 


By implication, where the underlying acts giv- 
ing rise to the disobedience are not in terms 
enumerated in the Table, the full disobedi- 
ence penalty would operate. Since there are, 
under current doctrine, a variety of types of 
misconduct which are not specifically enumer- 
ated in the Table, yet which might be punishable 
under the Code,’ question might be raised 
whether the policy of Footnote 5 covers these 
cases as well. It is the thesis of this Comment 
that such a common-law * Footnote 5 does exist, 
despite the forceful textual argument to the con- 
trary that the doctrine should be limited to the 
confines established by the President. 

There are five fundamental arguments favor- 
ing a common-law Footnote 5. The first of these 
is that the current textual limitation of the 
doctrine preserves and exacerbates irrational 
discriminations between those violations of the 


4. MCM, 1969 (Rev.), par. 118a. 

5. See, e.g., United States v. Sadinsky, 14 USCMA 563, 34 CMR 343 
(1964), where the Court held that jumping from a vessel was 
punishable regardless of whether the conduct violated an order, 
statute or regulation. Writing for the whole Court, Judge Kilday 
observed that if the conduct were prohibited by “‘order or regula- 
tion, Article 92 ..., or perhaps Articles 90 or 91... would be 
involved,” id. at 566, 34 CMR at 346, thus suggesting that punish- 
ment for disobedience would be warranted. While the case holds 
an order not essential for the unlisted Article 134 offense, the 
opinion nowhere intimates that Footnote 5 would apply if an 
order were involved. 

6. The role of the Court of Military Appeals in developing a common 
law is discussed in Zoghby, Is There a Military Common Law of 
Crimes? 27 Mil. L. Rev. 75 (1965). 
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UCMJ that happen to be listed in the Table of 
Maximum Punishments and those that do not 
happen to be so listed. No valid reason can be 
produced to explain why in one case the dis- 
obedience penalty will not apply because a lower 
penalty is provided elsewhere in the Table, while 
in another the disobedience penalty will apply, 
rather than a lower penalty which might have 
been found in the United States Code or the Dis- 
trict of Columbia Code. This is particularly sur- 
prising inasmuch as reference to those bodies of 
law is required in fixing penalties for unlisted 
crimes which do not also involve disobedience.‘ 
Presumably the line which distinguishes the 
listed and unlisted offenses follows historical 
terrain. This being so, one wonders whether acci- 
dents of history should compel our system of 
military justice to countenance the grossly 
divergent penalties (as in hypothetical Case 2, 
supra) which would obtain in the presence and 
absence of an order involved. To the extent that 
punishments turn on the accident of inclusion 
in the Table of Maximum Punishments vel non 
our system of justice suffers on grounds of 
irrationality. 

A second and related objection is that the dis- 
tinction, for purposes of Footnote 5, between 
listed and unlisted offenses introduces a fictive 
element which is entirely inconsistent with an 
enlightened view of penal legislation. When we 
punish a disobedience which also involves a con- 
ceptually separable delict, the question has been 
asked, are we punishing the disobedience or the 
underlying conduct? In some circumstances, 
obviously, it is the disobedience that concerns us, 
as in the case of a flagrant and disrespectful fail- 
ure to obey an order delivered personally, or 
under conditions suggesting contempt for the 
issuing authority and the institution empower- 
ing him to issue commands. Such conduct, of 
course, would fall within the ambit of Article 89, 
90(2) or 91(3), which deal particularly with— 
and may preempt—the fields of disrespect and 
“personal” disobediences. Under other circum- 
stances, however, we recognize that the dis- 
obedience does not or should not reach this 
dimension, and here we punish the underlying 
conduct. Thus, under Footnote 5, assume a man 
wears beads upon his jumper in violation of a 
general order prescribing uniforms. If the action 
of the member did not indicate disrespect or a 
significant or extensive rejection of military dis- 
cipline or authority, then it is believed that the 
punishment available should be that prescribed 
for a uniform discrepancy—one month—and 


7. MCM, 1969 (Rev.), par. 126¢(1). 
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not that for disobedience of an order. The same 
rule should apply if the misconduct is so grave 
as to exceed—even without the uniform regula- 
tions—the lesser uniform discrepancy and dis- 
order offenses listed in the Table.* 

This same realism is evidenced elsewhere in 
the Manual. Thus, under pargaraph 26), dis- 
eussing offenses arising out of a single trans- 
action, “[i]f a person willfully disobeys an order 
to do a certain thing, and persists in his dis- 
obedience when the same order is given by the 
same or other superior, a multiplication of 
charges of disobedience should be avoided. ...” ° 
This provision pierces through the appearance 
of continued disobedience to the reality of a 
single transaction. In a sense, the underlying 
conduct consists of the initial disobedience, 
paralleling an underlying prohibited act for 
purposes of Footnote 5, and the subsequent 
orders, which correspond to implementing 
orders made unenforceable by the Footnote. 

A like drive to the functional realities of 
criminal conduct may be seen in United States v. 
Castro.'’ In that case the accused was charged, 
inter alia, with violating an Army general order 
against the use or possession of amphetamines 
and barbiturates. In upholding the drug speci- 
fications against a challenge under O’Callahan 
v. Parker,'' the Court of Military Appeals dis- 
posed almost off-handedly with a Government 
argument that the mere existence of the order 
made unnecessary any inquiry into whether the 
acts of the accused were “service connected.” 
Writing for a unanimous Court on this issue, 
Judge Ferguson observed: 

In our opinion, the existence of a general regulation 
declaring specified conduct as punishable, does not, 
standing alone, per se, confer jurisdiction on a court- 
martial to try one accused of its violation. The conduct 
prescribed therein must be “service connected” within 
the meaning of O’Callahan v. Parker. .. .” 


There emerges, then, from Castro, a process 
of looking behind the order or regulation to the 
conduct prescribed in order to decide the ques- 
tion of military jurisdiction. Knowing, from 
United States v. Sharkey,'* that the issues of 
jurisdiction and punishment may be intercon- 
nected, it follows that the Castro inquiry into 


8. But see United States v. Toomey, 39 CMR 969 (AFBR 1968). 
9. See also MCM, 1969 (Rev.), par. 1696. 

10. 18 USCMA 598, 40 CMR 310 (1969). 

11. 395 U.S. 258 (1969). 

12. 18 USCMA at 600, 40 CMR at 312. 

13. 19 USCMA 26, 41 CMR 26 (1969). 
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the underlying conduct for purposes of jurisdic- 
tion may be extended to the area of punishment 
as well. 

The third impetus toward finding a common- 
law dimension for Footnote 5 derives from 
O’Callahan itself. One of the matters to which 
Mr. Justice Douglas addressed himself in that 
case was the broad scope of Article 134—the 
General Article.'' This breadth can be mani- 
fested in prosecutions for offenses which are 
conduct to the prejudice of good order and dis- 
cipline, or which are service-discrediting in 
nature, and yet which are not listed by name in 
the Table of Maximum Punishments. The Court 
of Military Appeals has already approved Ar- 
ticle 134 against attack on vagueness grounds." 
But if there exists inherent in Article 134 a 
body of Federal common-iaw crimes,'® then how 
will the Supreme Court react to a prosecution 
under Article 92 for disobedience which could 
have been charged as an unlisted Article 134 
offense? '* Discussing the General Article, Mr. 
Justice Douglas asked: “Does this satisfy the 
standards of vagueness as developed by the civil 
courts?” '* Having perhaps heard the first shoe 
dropping, it should be plain that the more 
boundaries that are erected around the General 
Article, the more secure it will be from full- 
scale judicial attack on vagueness grounds. One 
such boundary may lie in the area of a common- 
law of Footnote 5, for this would diminish the 
possible stakes for those who commit unlisted 
offenses. 

Perhaps this development is foreshadowed 
by United States v. Sharkey, supra, which held 
that being drunk and disorderly in a public 
place was an offense within military jurisdiction 
because it is a petty offense as to which there is 
no constitutional right of indictment or jury 
trial. The Court of Military Appeals also 
emphasized the relative leniency with which the 
Manual treats this offense. It could be argued 
that reduction of the possible penalty by an 
analogical application of Footnote 5 to unlisted 
offense cases would make available the “petty 
offense” haven of Sharkey, thus blunting any 
O’Callahan assault an accused might mount. 
Whether this in itself would be sufficient to pre- 
serve Article 134’s flexibility remains to be 
seen, but at the very least such a development 





14. See 395 U.S. at 266, 273. 

15. United States v. Frantz, 2 USCMA 161, 7 CMR 37 (1953). 

16. See United States v. Hudson, 11 U.S. (7 Cranch) 32 (1812), 
United States v. Coolidge, 14 U.S. (1 Wheat.) 415 (1816), dis- 
cussed in Hart & Wechsler, The Federal Courts and the Federal 
System 1088-89 (1953). 

17. See Sadinsky, supra note 5. 

18. 395 U.S. at 266. 
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would eliminate the possibility of some exces- 
sively harsh sentences arising out of what were, 
in effect, common-law crimes. 

On a practical level, note that the usual roles 
of trial and defense counsel may be reversed in 
arguing the O’Callahan-Sharkey issue in a case 
involving possible common-law extension of 
Footnote 5. Ordinarily defense counsel will seek 
to diminish the possible penalties an accused 
stands to suffer, but in this context defense coun- 
sel will want to argue that the Footnote should 
be limited to its present terms. This would keep 
the punishment at the awesome level prescribed 
for Article 92, thus making unavailable the petty 
offense exception found in Sharkey. In contrast, 
trial counsel may find himself arguing anoma- 
lously for a markedly diminished penalty under 
a common-law Footnote 5, in order to clear the 
path for a successful Sharkey argument. If it is 
clear that cognizant local or civilian Federal 
authorities will not prosecute in any event, trial 
counsel may be compelled to grant significant 
concessions to preserve court-martial jurisdic- 
tion to the end that the misconduct not go wholly 
unpunished. 

As serious as the O’Callahan and Sharkey 
dimension is the question whether a common- 
law of Footnote 5 is required by United States v. 
Bratcher.” Under this argument, if we do in fact 
focus upon the disobedience, then it may be 
that the entire prosecution will fail because the 
order given was a nullity. Bratcher, it will be re- 
called, involved “an order that the accused was 
to perform his duties as a soldier by obeying 
his superiors, an obligation he was already under 
by reason of his status as a soldier and as a 
subordinate ... .” °° Dismissing the disobedi- 
ence charge, the Court of Military Appeals 
unanimously held that the order in question 
simply restated a duty the accused already had, 
noting that ‘‘an order to obey the law can have 
no validity beyond the limit of the ultimate of- 
fense committed.” *! By analogy, a general or 
other order which merely restates otherwise ap- 
plicable legislation and regulations would have 
nothing on which to operate—i.e., would have no 
“independent legal significance’—and a com- 
mand would have to fall back on the underlying 
prohibition, whatever its source. Applying this 
to the Footnote 5 area, it may be argued that 
Bratcher itself expanded the Footnote to cover 
those cases where the violation of the order con- 
stituted punishable conduct not specifically 


19. 19 USCMA 125, 39 CMR 125 (1969). 
20. Id. at 128, 39 CMR at 128. 
21. Id. 
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enumerated in the Table of Maximum Punish- 
ments. Bratcher also supports that critique of 
the Footnote as presently limited which proceeds 
from the desire to label properly, since it com- 
pels an analysis of the underlying conduct 
rather than permitting a termination of the 
inquiry upon discovery of a disobedience. 

The final objection to the limitation of Foot- 
note 5 to offenses listed in the Table is that the 
present state of the law gives the Government 
an improper election of ways to proceed. Thus, 
in cases where the underlying conduct is pro- 
hibited but not listed in the Table, the Govern- 
ment may elect to charge the acts or omissions 
under Article 92 or under the General Article, 
with the result that the accuser may in effect 
establish at his option the penalties to which the 
accused may be subject. In response it might be 
suggested that this power already exists in the 
form of the convening authority’s discretion to 
refer a charge to summary, special, or general 
court-martial, or, for that matter, to mast. The 
fault with this argument is that it ignores the 
important differences between the role of the ac- 
cuser and the role of the convening authority. 
The latter possesses a form of quasi-judicial 
jurisdiction and responsibility not present in the 
case of the accuser.** 

This objection was raised by the appellant 
in United States v. Watson,” a case arising out 
of a violation of the Army regulation noted at 
the beginning of this Comment. It having been 
implied in Turner ** that possession, use, trans- 
fer and sale of seconal were offenses under Arti- 
cle 134, though not enumerated in the Table, 
Watson raised the issue of the limits of punish- 
ment under the 1951 Manual for violating an 
order prohibiting possession of the substance. 
In the Army Board of Review defense counsel 
argued “that the Government’s election to 
charge appellant under Article 92 for a viola- 
tion of [the regulation] had the effect of in- 
creasing the maximum confinement.” * Held, 
per Judge Nemrow: 


In view of Turner, supra, we must, of course, conclude 
that the disobedience offenses of which appellant was 
convicted are not specifically listed “elsewhere in this 
table.” Accordingly, the punishment prescribed for a 
violation of Article 92(1) applies as a matter of law. 
The mere fact that the offenses in question were also 


22. See, e.g., United States v. Przybycien, 19 USCMA 120, 123, 41 
CMR 120, 123 (1969) (Ferguson, J., dissenting). See generally 
Hansen, Judicial Functions for the Commander? 41 Mil. L. Rev. 
1 (1968). 

23. United States v. Watson, No. 419298 (ABR 17 Feb. 1969), at 8. 

24. Cited supra note 2. See also United States v. Rose, 19 USCMA 3, 
41 CMR 3 (1969). 

25. United States v. Watson, No. 419298 (ABR 17 Feb. 1969), at 6. 





chargeable under the third clause of Article 134 is 


5 


of no consequence.” 


In reaching this result (which presumably 
would be the same under the 1969 revised ver- 
sion of Footnote 5), the Board relied on United 
States v. Culley,?’ and quoted this language: 

When an act violates two or more statutes, the accused 

cannot select the statute under which he will be pros- 

ecuted; he cannot, therefore, complain if he is pros- 
ecuted for violating the statute that carries the 

higher penalty. Rosenberg v. United States, 246 

U.S. 273 (1953). The fact that the United States Code 

provides a lesser penalty for an offense substantially 

similar to that prescribed by an Article of the Uniform 

Code may be considered in assessing the sentence, but 

it does not make illegal the penalty provided by the 

Table of Maximum Punishments for violation of that 

Article.” 

On their faces, the opinions in both Watson 
and Culley appear sensible and consistent with 
civilian case law.*® For an accused to complain 
of the higher punishments invoked at the elec- 
tion of the accuser seems somehow cognate with 
a defendant’s complaint that he alone amid a sea 
of lawbreakers has been  prosecuted—and 
equally doomed to failure, absent some showing 
that the discrimination was invidious and im- 
proper. If, of course, the line which separates 
listed from unlisted offenses under Article 134 is 
found to be an arbitrary creature of history 
rather than of rational choice by the President, 
would a forbidden discrimination exist? *° 
Would an appellant in a case charged under 
Article 92 but dealing in fact with an unlisted 
offense consequently be entitled on this theory, 
in the words of the Culley court, to select the 
statute under which he will be prosecuted? Al- 
though the Government must have the discre- 
tion to place limits on the punishment, whether 
in selecting the type of court-martial to hear a 
case, or in deciding whether to prosecute under 
Article 92 as opposed to the General Article, 
some standards should be available to guide 


26. Id. (Emphasis added.) See also United States v. Middleton, 12 
USCMA 54, 30 CMR 54 (1960). 

27. 12 USCMA 704, 31 CMR 290 (1962). 

28. Id. at 707, 31 CMR at 292-93 (emphasis added). 

29. Compare Hutcherson vy. United States, 345 F.2d 964 (D.C. Cir.), 
cert. denied 382 U.S. 894 (1965) and United States v. Escobar, 
410 ¥.2d 748 (Sth Cr. 1969) with Berra v. United States, 351 
U.S. 131, 138-40 (1956) (Black, J., dissenting). In Kniess v. 
United States, 413 F.2d 752 (9th Cir. 1969), the issue of prosecu- 
torial choice of statute was avoided by finding that the conduct 
violated only one statute. 

30. Cf. Oyler v. Boles, 368 U.S. 448, 454-56 (1962), discussed in 
Comment, Prosecutorial Discretion in the Initiation of Criminal 
Complaints, 42 So. Cal. L. Rev. 519, 541 (1969), 76 Harv. L. Rev. 
118, 120-22 (1962). 
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those who draft and try the charges,*! rather 
than an utter reliance on the accuser’s or the 
trial counsel’s “sensitiveness to fair play and 
sportsmanship.” ** One key in this regard would 
be an effort to characterize the gravamen of a 
particular disobedience: a face-to-face refusal 
to obey an “other” order personally delivered or 
a contemptuous violation of a general order, 
might more properly be charged as a disrespect 
or disobedience than under the General Article 
with a common-law Footnote 5. This would be a 
step backward to the gravamen test in the con- 
text of the Footnote,** but the retrogression 
would be justified because it would diminish the 
discretion left unchecked by Culley and Watson. 

Thus far attention has been paid to the 
arguments in favor of an expansive reading of 
Footnote 5 to include unlisted offenses ; the argu- 
ments on the other side cannot be overlooked in 
the process. First, as indicated early in this 
Comment, there is a textual limitation decreed 
by the President in the exercise of his power to 
prescribe maximum punishments.** Even if a 
body of case law parallel to the Footnote might 
have grown up in the disobedience area absent 
its declaration by the President, the President 
has exercised his rule-making power in estab- 
lishing the doctrine in its present confines. By 
acting, he has arguably preempted the field from 
common-law expansion, and the doctrine of 
expressio unius est exclusio alterius could come 
into play. The shortcoming of this approach lies 
in the assumption that the written Footnote 
preempts the field, for this assumption denies 
the opportunity for creative growth in military 
law from any direction save the White House, 
and specifically denies the Court of Military 
Appeals and inferior tribunals the power to 
correct irrationalities and anomalies. 

Another policy question that might be raised 
in this regard is whether expansion of the Foot- 
note to cover unlisted offenses might serve to 
discourage the President from listing additional 
offenses in the Table of Maximum Punishments. 
Quite the reverse, however, since the President 
could well be encouraged to elaborate the Article 
134 listings (stating punishments in excess of 
that for disobedience, where appropriate) in 
order to avoid having courts-martial apply a 


31. See Hutcherson v. United States 345 F.2d at 275-76 (D.C. Cir.) 
(Bazelon, C.J., concurring and dissenting) ; Davis, Discretionary 
Justice: A Preliminary Inquiry 188-214, 224-29 (1969). 

32. Cf. Jackson, The Federal Prosecutor, 24 J. Am. Jud. Soc. 18, 20 
(1940). 

33. Compare United States v. Buckmiller, 1 USCMA 504, 4 CMR 96 
(1952) with Analysis of Contents for Draft 1969 Manual for 
Courts-Martial 109-10. 

34. UCMJ, Art. 56, 10 U.S.C. $ 856 (1964). 
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common-law Footnote and create a penalty less 
serious than that for disobedience. At worst, the 
expansion of the Footnote would have no effect 
on the exercise of the executive power to “estab- 
lish” further Article 134 categories. 

Similarly, what would be the effect of a com- 
mon-law Footnote 5 on decision-making by 
general order issuing authorities and courts- 
martial? Could we predict, for instance, that the 
command will be discouraged from promulgat- 
ing general orders or instructions because a 
common-law Footnote would make them re- 
dundant for punishment purposes in case of 
violation? This would be an unhappy result, 
because service personnel would be deprived of 
the additional notice of disapproved conduct 
provided by a general order. More likely, how- 
ever, this would not result: commands would 
certainly continue to issue regulations which 
restate preexisting duties, and it may be as- 
sumed that the command structure will not be 
significantly undermined by the paradox that 
the issuing authority may not know (in a 
minuscule number of cases) whether the viola- 
tion of a particular order will be punishable 
under Article 92 or Article 134.° This is no 
greater uncertainty than Bratcher introduced 
into the field. Nor, for that matter, is it intoler- 
ably burdensome on military judges to require 
that they decide, in a handful of cases, whether 
a specification laid under Article 92 actually in- 
volves an unlisted Article 134 offense. 


CONCLUSION 


All of these comments by way of conclusion 
suggest practical or theoretical reasons for 
scrapping the limits imposed on Footnote 5. In 
point of fact, however, the time for discussion 
may have passed, in light of Bratcher, which 
may fairly be interpreted to forbid punishing 
as disobedience all actions which, without an 
order, constitute offenses under the Uniform 
Code of Military Justice. Until this is fully rec- 
ognized by the Court of Military Appeals, or 
by the President in the form of an amendment 
to the Table of Maximum Punishments, it will 
remain for counsel to fight the battle by way of 
thoughtfully drawn charges, motions to define 


35. By issuing an order which a common-law Footnote 5 would cover, 
a command could be viewed as serving notice that enforcement 
of the underlying duty by court-martial is contemplated. This 
point could be emphasized by including sample specifications in 
an instruction, to cover possible offenses. See, e.g., Commander, 
3d Coast Guard Dist. Inst. 5840.2 (6 Jan. 1970). 
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the limits of punishment in a particular case, 
the detection and resolution of Sharkey issues 
in the O’Callahan area, and arguments to the 
sentencing forum and reviewing authorities. 





F.T.C.A. 


(Continued from page 156) 


CONCLUSION 


In summary it is noted that liberalization ux 
tort suit against the United States is primarily 
the product of statutory change from the incep- 
tion of the F.T.C.A. in 1946 to the present date. 
If the court decisions have tended to look with 
increasing favor on the tort claimant, it is but 
a reflection of the turnabout attitude of 
Congress. 

Congressional disposition to allow only one 
exclusive remedy for a single tort incident is 
evidenced, for example, in the exclusiveness of 
the F.T.C.A. for negligent medical practice in 
Veterans’ Hospitals,*° and conversely in the ex- 
clusiveness of the Federal Employees’ Compen- 
sation Act for injuries to Federal employees. 
The exclusiveness of the Federal Employees’ 
Compensation Act is aptly compared to the Feres 
decision (1950) which limited military service- 
men’s recovery to military and disability bene- 
fits. The Brooks case (1949) which permitted 
recovery under the greater of two remedies (the 
F.T.C.A. or Federal disability and death bene- 
fits) is not in accord with this latter develop- 
ment affording only one remedy for one tort 
incident. 

The reason for sovereign immunity from tort 
suits is often explained in the phrase, “The King 
can do no wrong.” The proponents of the 
F.T.C.A. and the judiciary still acknowledge 
that the basic premise of sovereign immunity 
against tort suits underlies their search for con- 
gressional intent in the F.T.C.A. Thus progres- 
sive relaxation of sovereign immunity grows on 
the one hand and the considerable heritage of 
royal immunity remains and restrains on the 
other hand. This dichotomy of the F.T.C.A. is 
well expressed in the lament heard when a 
sovereign dies, to wit: “The King is dead. Long 
live the King.” 


30. 38 U.S.C. 4116(a) (1964). 
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MARITIME CLAIMS AND THE NATO STATUS 
OF FORCES AGREEMENT 


LIEUTENANT COMMANDER WARREN A. SCHNEIDER, JAGC, USN* 


The NATO Status of Forces Agreement provides that claims for 
death or personal injury, arising in a receiving state as a result of a 
maritime incident for which a NATO armed force or civilian com- 
ponent is responsible, shall be dealt with by the receiving state. Claims 
not involving death or personal injury are excluded from the operation 
of the NATO Agreement. Questions have arisen as to whether the 
Agreement provides the exclusive remedy in personal injury and 
death cases coming within its purview, and whether personal injury 
or death claimants who also have property damage claims arising 
from the same maritime incident may have all of their claims dealt 
with under the Agreement. Lieutenant Commander Schneider ex- 
amines the statutory language, reviews the judicial precedents, and 
draws upon the negotiating history of the Agreement to answer the 


first question in the affirmative and the second in the negative. 


I 


N THE DARK, early morning hours of 10 
February 1964, in clear, frosty weather, 
USNS Blue Jacket (T—AF 51), ona voyage from 
Norfolk to Bremerhaven, collided with the Ger- 
man motor vessel Dirk in the Weser River, Ger- 
many. As a result of the collision, Dirk sank and 
six of her seven crewmembers perished, and 
Blue Jacket was severely damaged. The facts of 
the collision are simple, though Dirk’s actions, 
as found by the German administrative tribu- 
nal ' are nearly inexplicable. Blue Jacket, conned 
by an experienced Weser River pilot, was in- 
bound, favoring her starboard side of the chan- 
nel. Dirk, outbound, was proceeding outside of 
and to her port of the channel. The closing rate 
of the two vessels was about 23 knots (about 
2300 feet per minute). Despite the requirements 
of the nautical rules of the road that vessels in 
this type situation pass starboard to starboard,” 


*Lieutenant Commander Schneider is currently serving as Head, 
Admiralty Claims Branch, Admiralty Division, Office of the Judge 
Advocate General. He received the B.A. Degree from Catholic Uni- 
versity of America in 1958 and was elected to Phi Beta Kappa. He 
also holds the LL.B. Degree from Catholic University and the LL.M. 
Degree from Georgetown University. He is admitted to practice in 
New York and the District of Columbia, and is a member of the 
Maritime Law Association and the Federal Bar Association. 
1. The Defense Cost Office in Bremen. 
2. Rule 18, International Regulations for Preventing Collisions at 
Sea. (Blue Jacket could only see Dirk’s green running light.) 





Dirk, when about a mile from the point of colli- 
sion, for some unknown reason,* commenced a 
turn to starboard, a maneuver which would 
bring her across Blue Jacket’s bow. When the 
vessels were about a half mile apart, Blue Jack- 
et’s pilot noted that Dirk’s bearing had become 
steady, and that danger of collision existed; he 
therefore stopped engines. Dirk signalled an 
intent to turn to port; however, she continued 
to starboard across Blue Jacket’s bow. At this 
point Blue Jacket’s pilot ordered hard port 
rudder and set the engines full astern. Shortly 
thereafter collision occurred, with the resultant 
sinking of Dirk. The bodies of the six men who 
were lost were never recovered. 

The social insurance laws of the German Fed- 
eral Republic provide that compensation must 
be paid in the event of death or injury. In this 
instance, monthly compensation was paid by two 
German insurance companies to the injured sea- 
man, who was the only survivor of the collision, 
and to the next of kin of the six men who lost 
their lives. The insurance companies subse- 
quently filed, as subrogees under West German 
law, claims for indemnification with the De- 
fense Cost Office in Bremen under the provisions 





3. No one who was on the bridge at the time of collision survived. 
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of the NATO Status of Forces Agreement ‘ and 
the applicable German implementation law. 
Under the same provisions, claims were also 
filed by the survivor and the next of kin of the 
lost men for payments over and above those re- 
ceived under the compensation scheme. The De- 
fense Cost Office rejected the claims on the basis 
of its finding that sole fault for the collision lay 
with Dirk. In addition, this administrative tri- 
bunal refused to allow indemnification for the 
six seamen’s deaths on the technical grounds 
that their deaths had not been satisfactorily 
proved, due to the fact that the bodies had not 
been recovered. As authorized by the implemen- 
tation law, the insurance carriers filed a petition 
for review of this decision with the local German 
district court. The individual claimants, how- 
ever, ceased to pursue their remedies under 
German law and filed suit in the U.S. District 
Court for the Southern District of New York 
under the Public Vessels Act.° Two libels were 
filed, one seeking recovery for wrongful death 
and injuries suffered by the crew of Dirk, and 
the other, by the owner’s estate and the hull 
underwriters, seeking compensation for prop- 
erty damage arising from the vessel’s sinking. 
The personal injury suit was captioned as 
Shafter v. United States.° 

The NATO Status of Forces Agreement, 
which had originally been relied on by the plain- 
tiffs, provides a comprehensive scheme for 
regulating the activities and reconciling the in- 
evitable conflicts, civil and criminal, that arise 
when the forces of one nation are stationed 
within the boundaries of another friendly power. 
As Professor Hyde has commented: “. . . it 
must be constantly borne in mind that members 
of the military forces of a State, even in seasons 
of peace, are often-times sources of danger to 
alien life and property which they encounter.” ‘ 
The intent of the Status of Forces Agreement 
was to provide a workable scheme by which 
these conflicts could be settled most expedi- 
tiously and satisfactorily. 

Of specific interest in this matter is Article 
VIII, paragraph 5 of the Agreement: 


Claims .. . arising out of acts or omissions of mem- 
bers of a force or civilian component done in the per- 
formance of official] duty, or out of any other act, 
omission or occurrence for which a force or civilian 
component is legally responsible, and causing damage 


4. North Atlantic Treaty—Status of Forces Agreement, June 19, 
1951, [1951] 4 U.S.T. 1792, T.LA.S. No. 2846. 

5. 46 U.S.C. 781-90 (1964). 

. 273 F. Supp. 152 (S.D.N.Y. 1967). 

- Quoted in Freeman, Responsibility of States for the Unlawful Acts 
of Their Armed Forces 57-58 (1957). 
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in the territory of the receiving State to third 


parties, ... shall be dealt with by the receiving 
State in accordance with the following provisions: 


(a) Claims shall be filed, considered and settled or 
adjudicated in accordance with the laws and 
regulations of the receiving State with respect to 
claims arising from the activities of its own armed 
forces. 


After a number of subsections detailing the 
procedures to be utilized in adjudicating such 
claims,* paragraph 5 of Article VIII concludes: 


(h) ... the provisions of this paragraph shall not 
apply to any claim arising out of or in connexion 
with the navigation or operation of a ship or the 
loading, carriage, or discharge of a cargo, other 
than claims for death or personal injury to which 
paragraph 4 of this Article does not apply.’ (Em- 
phasis supplied.) 


Paragraph 5 of Article VIII clearly provides 
a detailed procedure for adjudicating the multi- 
plicity of claims that will naturally result from 
the stationing of large numbers of troops in 
other nations. The sticking point in this in- 
stance—and the essential issue in the previously 
mentioned suit—is, of course, the exception con- 
tained in subparagraph (h) and the included 
exception to the exception. This latter phraseol- 
ogy apparently places claims for “death or per- 
sonal injury” in maritime cases within the scope 
of Article VIII. 

At the trial level in Shafter, the United States 
Government moved for summary judgment on 
the ground that the provisions of Article VIII 
were the exclusive means for obtaining redress 
for claimed wrongs. The district court, per 
Judge Frankel, in the first American decision 
interpreting this Article, agreed with the Gov- 
ernment’s position,'® noting that not only had 
plaintiffs themselves relied on the Agreement 
when they filed claims with the German Defense 
Cost Office, but that the appropriate authorities, 
both American and German, had interpreted the 
Agreement as the sole and exclusive remedy.'' 
The only difficulty the court found in following 
what appeared to it to be the clear meaning of 


8. Subsections (b), (c), and (d) state that the receiving state has 
the right to settle such claims; that claims will be paid in the 
receiving state’s currency; and that any award made as settle- 
ment or pursuant to an order of a competent tribunal of the 
receiving state will be binding upon the contracting parties. 
Subparagraph (e) provides, generally, that in the event of a 
claim, the sending state shall pay 75 percent of the award and 
the receiving state the remaining 25 percent, with additional 
provisions to cover the division of damages in situations in 
which the forces of more than one party are held responsible 
for the tortious act. 

. Paragraph 4 provides for waiver of claims for death or personal 
injuries suffered by members of armed forces. 

10. 273 F. Supp. at 156. 

11. Id. at 157. 
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the subparagraph was the question of whether 
or not Blue Jacket was a “force’’ within the 
meaning of Article I of the Agreement. Plain- 
tiffs’ argument that Blue Jacket was not such a 
force covered by the Agreement because she had 
not been formally assigned to NATO was 
rejected by the court with the assertion that 
Article VII contemplated forces as “under, part 
of, and identified with” their own government, 
and not with some “merged ‘NATO’ com- 
mand.” !* Despite counsel’s reassertion of this 
issue, as well as the argument that the lower 
court had misinterpreted the treaty provisions, 
the Court of Appeals for the Second Circuit af- 
firmed, “for the reasons stated in Judge 
Frankel’s opinion.” ?* The United States 
Supreme Court declined to issue a writ of 
certiorari to review this decision of the Second 
Circuit." 

The second case involving the Blue Jacket 
Dirk collision, decided by Judge Mansfield in 
the Southern District of New York, has followed 
Judge Frankel’s reasoning.'® At the time that 
the U.S. Government had filed its answer to the 
libels, it also filed its own libel against the plain- 
tiffs in the two actions, seeking recovery for 
damages sustained by Blue Jacket as a result of 
the collision. The plaintiffs in the personal injury 
action did not counterclaim to the Government’s 
libel, as their actions were already pending 
before the same court. Subsequent to Judge 
Frankel’s order directing summary judgment 
for the United States against them, however, 
they sought to reinstate their claims, arguing 
they were compulsory counterclaims and must 
be heard by the court under the provisions of 
Rule 13(a), Federal Rules of Civil Procedure. 
The United States objected on the grounds, inter 
alia, that the previous ruling on its motion for 
summary judgment was res judicata. The court 
analyzed Rule 13(a) and decided that normally 
it would have jurisdiction to consider the plain- 
tiffs’ counterclaim despite the prior finding of 
tac of jurisdiction, as “the doctrine of auxil- 
iary jurisdiction ... teaches that no _ in- 
dependent jurisdictional ground is required for 
assertion of a compulsory counterclaim.” '’ 
Additionally, citing United States v. The 
Thelka," the court held that when the Govern- 
ment sues in admiralty an affirmative judgment 


12. Id. at 159. 

13. Shafter v. United States, 400 F. 2d 584 (2d Cir. 1968). 

14. Shafter v. United States, 393 U.S. 1086 (1969). 

15. United States v. Shafter, 1969 A.M.C. 2021 (S.D.N.Y., 3 Oct. 
1969). 

16. Id. at 2025. 

17. 266 U.S. 328 (1924). 
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may be rendered against it on a claim by re- 
spondent growing out of the subject matter of 
the Government’s suit, regardless of whether or 
not there has been a statutory waiver of 
sovereign immunity. 

Having determined that it had jurisdiction 
despite Judge Frankel’s ruling, the court then 
ruled in favor of the United States, again on 
the basis of the Status of Forces Agreement. 
The court emphasized the Senate Report’s 
opinion “that disposition of third-party claims 
by the Government of the place where the as- 
serted wrong occurred (normally the country 
of the claimant’s citizenship or residence . . .) 
would promote fairness, ease friction, and, in- 
cidentally, be likely to result in rewards against 
the United States more modest than those com- 
monly recovered in American courts.” '* The 
court found that this congressional determina- 
tion overrode the policies underlying the com- 
pulsory counterclaim rule and granted the 
Government’s motion that the personal injury 
claimants not be permitted to counterclaim. 


II 


The reason for the present wording of the 
NATO Status of Forces Agreement is not clear 
from the travaux préparatoires.” A preliminary 
draft reported by the Working Group on 28 
February 1951 stated: “The provisions of this 
paragraph [present Article VIII, paragraph 5] 
shall not apply to any claim arising out of or in 
connexion with the navigation or operation of 
a ship or the loading, carriage, or discharge of a 
cargo.” *° On 9 April 1951, the United States 
delegation proposed an amendment to this’ 
Article under which each party to the Agreement 
would “assume, process, and pay all claims of its 
nationals . . . for damages arising out of any 
maritime incident. . . .”*' The United States 
delegate stated that the basis for this provision 
was the belief that nationals would receive fairer 
treatment at the hands of their own courts, 
rather than foreign ones.*? On 11 April 1951, 
the British delegate proposed an amendment 
adding the phrase “other than claims for death 
or personal injury .. .” to persons other than 





18. 1969 A.M.C. at 2026. The formula for dividing the cost of claims 
adjudicated under the NATO Agreement between the receiving 
and sending states is contained in Article VIII (5)(e), which 
is summarized supra note 8. 

19. See Snee, NATO Agreements on Status: Travaux Preparatoires, 
[1961] U.S. Naval War College International Law Studies 
(1966). 

20. Id. at 401-02. 

21. Id. at 466-67. 

22. Id. at 154. 
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members of the armed forces of the signa- 
tories.** After discussion of the American and 
British amendments, the Working Group, at a 
meeting on 20 April 1951, accepted the British 
proposal.* No discussion can be found in the 
available documentation as to the reason for this 
action. 

The present English wording of the Agree- 
ment resolves the dispute which had arisen 
among the delegates to the sessions which 
drafted the Agreement. Some delegations had 
desired that all maritime incidents be handled 
under its terms and others had pushed for the 
exclusion of some such incidents by arbitrarily 
dividing an incident into personal injury and 
death claims, which would be governed by the 
Agreement, and property damage claims, which 
would not. 

The obvious difficulty with this latter ap- 
proach is the same one which may arise at any 
time when more than one forum has jurisdiction 
over an incident, namely, the possibility of con- 
tradictory determinations based on a single set 
of facts. For example, it is certainly conceivable 
in this case that the personal injury and death 
claimants could be denied redress by the Ger- 
man courts on the grounds that Dirk was solely 
at fault, while property damage claimants could 
obtain recovery in a United States court after a 
finding of mutual fault. An additional problem 
might well arise due to the different approaches 
to assessing damages in American and, for ex- 
ample, British courts in maritime cases. The 
traditional American rule is, with few excep- 
tions, that if both vessels are in any way at fault, 
the damages will be divided fifty-fifty.*° On the 
other hand, British courts attempt to assess the 
comparative degree of fault.** Hence, the divi- 
sion of damages might be eighty-twenty in the 
event the different degrees of fault are consid- 
erable. The arbitrary distinction made in the 
English text of the Agreement appears more dif- 
ficult to justify when the claimant, as, for ex- 
ample, the owner of a fishing boat, or in this 
instance, the owner of Dirk, suffers both per- 
sonal injuries and property losses in the same 
collision. 

To further complicate the matter, the French 
text of paragraph 5(h) appears to be incon- 
sistent with the English one. The texts in both 
languages are, as will be discussed later, equally 
valid. In the French text, the exception clause 
reads “except when death or injury to a person 





23. 
24. 
25. 
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occurs. .. .”*? This, of course, can be inter- 
preted to mean that, in the event of death or 
personal injury, all claims arising out of an ad- 
miralty incident, whether for personal injury 
or property damage, are handled by one tri- 
bunal. As far as the author knows, only one de- 
cision other than those previously mentioned has 
discussed this paragraph of the Agreement, 
namely, the decision of the Court of Appeals of 
Naples in the case of Remorchiatori Napoletani 
v. Ministry of Defense.*® 

This decision followed the interpretation indi- 
cated above. The Italian case arose as a result of 
a collision in Naples harbor on the evening of 
1 December 1956 between USS Alcor (AKA- 
259) and the tug Circeo. Alcor was entering 
Naples harbor, with a pilot on board. On ap- 
proaching the breakwater entrance, Alcor 
passed towlines to three tugs, including Circeo. 
Circeo was unable to make the towline fast, and 
came ahead of Alcor, striking her stern on 
Alcor’s stem. She then dropped back to pick up 
the towline in the water. Apparently unable to 
maneuver due to the towline’s becoming fouled 
in her propeller, Circeo crossed Alcor’s bow and 
was struck, heeling over and capsizing. The tug 
sank and her engineer was drowned. Circeo 
during this time sounded no signals and she 
could not be seen from Alcor’s bridge due to 
that vessel’s overhang. The Naples Maritime 
Commission’s investigation determined that 
fault for the collision lay solely with Alcor for 
not suitably lighting the bow and for insufficient 
lookouts. More than two years after the colli- 
sion *® the tug company filed suit in the civil 
court in Naples against the Italian Government 
as receiving state seeking 10,000,000 lire for loss 
of the tug and loss of earnings. No action for the 
death of her engineer was filed. The defendant, 
the Italian Defense Ministry, defended on the 
grounds that it was not liable under the NATO 
Status of Forces Agreement, since maritime 
claims, except those for personal injury or death, 
were expressly excluded by subparagraph (h). 
The plaintiff urged that, when death or personal 
injury occurred, all damages, including property 
claims, resulting from the incident were subject 
to adjudication in the courts of the receiving 
state even though no claim for death or personal 
injury was made. The trial court agreed with the 
Italian Government’s position, stating: 

The property damage aspect in this case cannot be 

treated judicially differently from any other case 


27. “sauf s’il y a eu mort ou blessure d’une personne.” 

28. No. 399/63 (Court of Appeals of Naples, Second Civil Section 
1964). 

Suit would be barred in United States courts by a two-ycar 
statute of limitations. 46 U.S.C. 745 (1964). 
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where there are no personal injuries involved. In no 
way could we justify a different treatment, the death 
or the wounding of a third party is an event which 
does not affect in any way the material damage. 
The different events are united by an incidental 
connection.” 

The Court of Appeals reversed, stating: 

[I]t is useful to add that whenever property and per- 
sonal injuries occur as a result of the same incident, 
all damages with reference to the determination of 
the causes are bound by an indissoluble tie; therefore, 
the Status of Forces Agreement wants to hold liable 
only one state in order to avoid fractioning of the 
settlements and to avoid controversies in the identifica- 
tion and evaluation of the causes that produced the 
damages.” (Emphasis supplied.) 


The court, using the French text, stated that this 
interpretation was made obvious by the letter 
of the law.** 

As discussed above, the approach of the 
Italian court appears sound, at least at first 
blush. However, it is submitted that the analysis 
of the text in the American decisions is the cor- 
rect one. This point requires a short comment on 
treaty interpretation. 


III 


The NATO Status of Forces Agreement, like 
many of the post-World War II treaties, is writ- 
ten in more than one language, in this case, 
English and French. As Professor Hudson notes, 
“TA]fter 1919, many multipartite instruments 
were drawn up in both the English and the 
French languages ; this development was encour- 
aged by the fact that English and French were 
the official languages of the League of Nations 
and the Permanent Court of International Jus- 
tice.”’ ** The enacting clause of the NATO Agree- 
ment expressly states that the texts in both 
languages are authoritative. Hence, the question 
arises as to the proper interpretation of a treaty 
which is equally valid in two languages, when 
the two versions, either actually or apparently, 
are in conflict. 

The Vienna Convention on the Law of Trea- 
ties ** is the most recent attempt to arrive at a 
generally agreed method for interpreting 
treaties. A general rule of treaty interpretation 
embodied in Article 32 of the Vienna Conven- 
tion provides that, in the instance in which the 
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treaty is written in two equally authoritative 
languages, there are not two separate texts, but 
only one treaty in differing versions, and an at- 
tempt must be made to arrive at the meaning 
intended by the signatories.* Another funda- 
mental rule is enunciated in Article 31 of the 
Convention which states, inter alia: 

3. There shall be taken into account together with the 

context: 
* * * * . 

(b) Any subsequent practice in the application of 
the treaty which establishes the agreement of 
the parties regarding its interpretation: ” 

As noted above, in the Blue Jacket case, both 
United States and West German authorities 
(not to mention plaintiffs) had considered the 
treaty applicable and the matter had been re- 
ferred to the Defense Cost Office, the German 
governmental office set up to handle claims un- 
der the treaty. Similarly, in the Alcor case, the 
Italian and the United States governments had 
considered the English text of the Agreement 
binding and the Italian government had so ar- 
gued before both the trial and appellate courts. 
Hence, it would appear that the American opin- 
ions clearly follow this tenet of treaty interpre- 
tation, and the Italian appellate court did not. 

Even if one goes further and resorts to so- 
called “secondary” methods of interpretation 
the same result is reached. Article 32 of the Con- 
vention provides that: 


[R]ecourse may be had to supplementary means of 
interpretation, including the preparatory work of the 
treaty and the circumstances of its conclusion, to con- 
firm the meaning resulting from the application of 
Article 31, or to determine the meaning when the in- 
terpretation according to Article 31 

(a) leaves the meaning ambiguous or obscure... .” 


Here, we note from our previous discussion 
that the preparatory work is not clear on this 
issue. It is submitted, however, that “one of 
the circumstances” of the Agreement’s conclu- 
sion is that the language in question was pro- 
posed by the British delegate, obviously in Eng- 
lish. The importance of this fact is reflected in 
decisions which antedate the Vienna Convention. 
For example, the Permanent Court of Inter- 
national Justice, in its advisory opinion, The 
Interpretation of the 1919 Convention Concern- 
ing Employment of Women During the Night,** 
noted, in a similar situation where the English 
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and French texts of a convention differed, that 
the individual who submitted the language 
which was in issue “was English and used her 
own language.” *’ This basis, inter alia, led to 
the PCIJ’s determination that the English word- 
ing was the one intended by the parties. Absent 
any clear indication to the contrary in the 
negotiating history—and there is none—the 
same rule should hold here. 


IV 


In summary, the validity of the decisions of 
the Federal courts in New York appears obvious. 
There is no ambiguity in the English text and 
the decisions clearly fall within the obvious in- 
tent of the signatories to the Agreement. Cer- 
tainly, an individual who is injured, or the next 
of kin of one who is killed, should not be re- 
quired to resort to the courts of the sending 
state to attempt to obtain redress for their in- 
juries. Normally, such a claimant has neither 
the funds nor the other means needed to obtain 
relief in this manner, nor does it appear just to 
require him to wait for recompense during the 
time court proceedings normally take. The 
parties to the NATO Agreement balanced the 
equities in favor of this category of potential 
claimant and against those individuals who do 
have the means to go to distant courts in hopes 
of receiving larger awards from an administra- 
tive or judicial tribunal in the sending state. 
Their decision that the common good of the 
largest number of prospective claimants would 
be served by the provisions of the Agreement 
should not be overturned merely in an attempt 
to assist those who, by accident, are capable 
of asserting their claims in a distant court. 

The fallacy behind the decision of the Italian 
court is harder to ascertain. In this particular, 
though, the realities of the situation must be 
considered. Many maritime property claims in- 
volve large corporations or shipowners as 
potential claimants. If the alleged tortfeasor is 
a sovereign nation, the general rule of law is 
that suit can only lie against him in his own 
courts, assuming he even allows a suit to be 
brought. Hence, absent the Status of Forces 
Agreement, suit against the United States for 
damages caused by an American public vessel 
may only be brought in American courts.” All 
major shipowners are fully aware of this and 
have available means of asserting their rights, 
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if necessary, in the courts of the nation which 
owns the vessel. To allow a nation, e.g., the 
United States, to be sued, even indirectly, in 
the courts of a foreign nation not only violates 
the classic doctrine of sovereign immunity, but 
also is generally unnecessary. The major 
achievement would be to permit forum shop- 
ping, enabling a claimant to determine the venue 
of his suit on his evaluation of whether his 
chance of recovery is greater in the tribunal 
of the sending state or the receiving state. This 
can hardly be a justifiable basis for determining 
the jurisdiction of a court, especially in a legal 
atmosphere in which forum shopping is looked 
upon disapprovingly. 

An objection may well be raised here that, 
while the previous comments might well be ac- 
cepted when the claimant is a large corporation, 
what about the instances in which the claimant 
is a relatively poor individual, such as a fisher- 
man? This instance might make the Naples 
court’s decision seem more reasonable. Again, as 
a practical matter, there normally is an admin- 
istrative proceeding available (e.g., for claims 
against the United States, the normal admiralty 
settlement authority '' or the Foreign Claims 
Act **) which will enable an injured party to 
present his claim locally to agents of the sending 
state and receive reimbursement for his loss 
with a minimum of effort and expense. Addi- 
tionally, the Agreement is clear that, in the 
normal property damage case, where no personal 
injury is involved, this is the sole means of ob- 
taining satisfaction unless the party desires to 
file suit in the sending state’s courts. 

The mere fact that a personal injury may by 
chance occur, quite possibly not to the claimant, 
should not mean that one individual, solely for 
this reason, can bring suit in the receiving state’s 
courts for property damage whereas another 
individual could not. Such a distinction not only 
arbitrarily removes people from the Agree- 
ment’s coverage, but also makes less sense than 
the previously discussed problem of possible 
varying decisions on one factual situation. It is 
an axiom that difficult cases make bad law. In 
the author’s opinion, the decision in the Alcor 
case is another example of this maxim. 
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